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SECTIONC
GENERAL REQUIREMENTS

CHAPTER 4
CONFORMITY LAPSE AND FREEZE

Thefollowing Chapter presentsan overview of circumstances under whichlapsing of an MPO'’ sconformity
determination on a trangportation plan/TIP may occur, as well as the associated consequences for both
Federa-aid and non Federd-aid highway and trandgt projectsthat may be affected by a conformity lapse
gtuation. Conformity lapse is defined in the trangportation conformity rule asfollows:

.40 CFR 893.101, as amended by 62 FR 43802, Aug. 15, 1997

"Lapse means that the conformity deter mination for a transportation plan or TIP has expired, and
thus there is no currently conforming transportation plan/TIP."

During a conformity lapse, the MPO's conformity determination for a trangportation plan or TIP is no
longer vaid. Only certain types of projects can advance during aconformity lapse and these are discussed
in detall later in this chepter.

Under thetrangportation conformity rule, aconformity |apse may be caused by severd different and unique
gtuations discussed below related to: 1) not meeting the required three-year period for conformity
redetermination of an MPO' s trangportation plan or TIP; 2) certain SIP consegquences; or, 3) not meeting
one of the other triggers for conformity redetermination within 18 months of rule changes, SIP submitta,
SIP approva, TCM revision, or revised budget.

M ARCH 2, 1999 COURT RULING ON CONFORMITY LAPSE

The March 2, 1999 Court ruling (U.S. Court of Appedls for the Digtrict of Columbia Circuit) issued an
opinion on three key provisons of the August 15, 1997 Conformity Rule related to conformity lapse.
These provisonsare: 1) the provison alowing grandfathered projects (previousy conformed projects) to
proceed during a conformity lgpse; 2) the provison dlowing certain regiondly sgnificant non-federd
projects to proceed during a conformity Igpse; and, 3) the provison alowing a conformity grace period
for 120 days after EPA disgpproval of aSIPwithout a protective finding. The EPA hasissued guidance'
which addresses implementation of conformity requirements consistent with the Court ruling and will be
formdizing the guidance by proposing and ultimatdly findizing amendmentsto the conformity rule. Each of
these three issues related to conformity lapse are discussed in detail in the corresponding sections of this
Chapter.

!Conformity Guidance on Implementation of March 2, 1999 Conformity Court Decision, U.S. EPA, May 14, 1999.
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STATUTORY REQUIREMENTSRELATED TO CONFORMITY LAPSING

The 1990 CAA requiresthat conformity be determined for transportation plansand TIPsevery threeyears,
in fact the law states that conformity procedures and criteria must:

“ Address the appropriate frequency for making conformity determinations, but in no case shall
such determinations for transportation plans and programs be less frequent than every three
years...".

Inaddition, the CAA requiresthat only thosetransportation projects may beadopted or approved or found
in conformity by an MPO or any recipient of Title 23 or Federal Transit Act funds, or accepted or funded
by the U.S. DOT that meet the following criteria:

“ (i) such a project comes from a conforming plan and program;

(i) the design concept and scope of such project have not changed significantly since the
conformity finding regarding the plan and program from which the project derived; and,

(iii) the design concept and scope of such project at the time of the conformity deter mination for
the program was adequate to determine emissions.” 3

TRANSPORTATION CONFORMITY RULE PROVISIONS RELATED TO CONFORMITY LAPSING

The trangportation conformity rule provides the criteriaand implications of conformity lapse Stuations for
MPOs transportation plans, TIPs and projects. Conformity lapses may be created under two different
scenarios: 1) dueto failure to make anew conformity determination in accordance with the provisonsand
schedulesintherule; or, 2) as consequences of certain SIPfallures. These scenarios are presented within
the trangportation conformity rule as follows?*

§93.104 Freguency of conformity determinations.
(b) Ereguency of conformity determinations for transportation plans.
(1) Each new transportation plan must be demonstrated to confor m befor e the transportation plan
is approved by the MPO or accepted by DOT;
(2) All transportation plan revisions must be found to conform before the transportation plan
revisions are approved by the MPO or accepted by DOT, unless the revision merely adds or
deletes exempt projectslisted in 893.126 or 893.127. The conformity deter mination must be based
on the transportation plan and the revision taken as a whole;
(3) The MPO and DOT must deter mine the confor mity of the transportation plan no lessfrequently
than every three years. If more than three years elapse after DOT's conformity determination
without the MPO and DOT determining conformity of the transportation plan, the existing
conformity determination will lapse.

242 U.S.C., Section 8176(c)(4)(B)(ii), 1990 Clean Air Act Amendments (CAA).
342 U.S.C., Section §176(c)(2)(C)(i)(ii)(iii), 1990 Clean Air Act Amendments (CAA).
440 CFR §93.104, as amended by 62 FR 43804, Aug. 15, 1997.
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(c) Erequency of conformity deter minations for transportation improvement programs.

(1) A new TIP must be demonstrated to conform before the TIP is approved by the MPO or
accepted by DOT;

(2) A TIP amendment requires a new conformity determination for the entire TIP before the
amendment is approved by the MPO or accepted by DOT, unless the amendment merely adds or
deletes exempt projects listed in §93.126 or §93.127,

(3) The MPO and DOT must determine the conformity of the TIP no less frequently than every
three years. If more than three years elapse after DOT’ s conformity determination without the
MPO and DOT deter mining conformity of the TIP, the existing confor mity deter mination will lapse;
and

(4) After an MPO adopts a new or revised transportation plan, conformity of the TIP must be
redetermined by the MPO and DOT within six months from the date of DOT's conformity
determination for the transportation plan, unless the new or revised plan merely adds or deletes
exempt projects listed in §8893.126 and 93.127. Otherwise, the existing conformity determination
for the TIP will lapse.

(d) Projects. FHWA/FTA projects must be found to conform before they are adopted, accepted,
approved, or funded. Conformity must be redetermined for any FHWA/FTA project if threeyears
have elapsed since the most recent major step to advance the project (NEPA process compl etion;
start of final design; acquisition of a significant portion of the right-of-way; or approval of the
plans, specifications and estimates) occurred.

Note: Section 93.104(d) is one of the provisions impacted in the March 2, 1999 Court ruling.

(e) Triggers for transportation plan/TIP conformity determinations. Conformity of existing
transportation plans and TIPs must be redetermined within 18 months of the following, or the
existing conformity determination will lapse, and no new project-level conformity deter minations
may be made until conformity of the transportation plan/TI P has been determined by the MPO and
DOT:

(1) November 24, 1993;

(2) The date of the State’ sinitial submission to EPA of each control strategy implementation plan
or maintenance plan establishing a motor vehicle emissions budget;

(3) EPA approval of a control strategy implementation plan revision or maintenance plan which
establishes or revises a motor vehicle emissions budget;

(4) EPA approval of an implementation plan revision that adds, deletes, or changes TCMs; and
(5) EPA promulgation of an implementation plan which establishes or revises a motor vehicle
emissions budget or adds, deletes, or changes TCMs.

§93.120 Conseguences of control strategy implementation plan failures.

(a) Disapprovals.

(1) If EPA disapproves any submitted control strategy implementation plan revision (with or
without a protective finding), the conformity status of the transportation plan/TIP shall lapse on
the date that highway sanctions as a result of the disapproval are imposed on the nonattai nment
area under section 179(b)(1) of the Clean Air Act. No new transportation plan, TIP, or project
may be found to conform until another control strategy implementation plan revision fulfilling the
same Clean Air Act requirements is submitted and conformity to this submission is determined;
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(2) If EPA disapproves a submitted control strategy implementation plan revision without making
a protective finding, then beginning 120 days after such disapproval, only projects in the first
three years of the currently conforming transportation plan/TIP may be found to conform. This
means that beginning 120 days after disapproval without a protective finding, no transportation
plan, TIP, or project not in thefirst threeyears of the currently conforming plan/TIP may be found
to conform until another control strategy implementation plan revision fulfilling the same Clean
Air Act requirementsis submitted and conformity to this submissionisdetermined. During thefirst
120 days following EPA's disapproval without a protective finding, transportation plan, TIP, and
pr oj ect confor mity deter minations shall be made using the motor vehicle emissions budget(s) inthe
disapproved control strategy implementation plan, unlessanother control strategy implementation
plan revision has been submitted and its motor vehicle emissions budget(s) applies for
transportation conformity purposes, pursuant to §93.109; and

(3) In disapproving a control strategy implementation plan revision, EPA would give a protective
finding wherea submitted plan containsadopted control measuresor written commitmentsto adopt
enforceable control measures that fully satisfy the emissions reductions requirements relevant to
the statutory provision for which the implementation plan revision was submitted, such as
reasonable further progress or attainment.

(b) Failure to submit and incompleteness. In areas where EPA notifies the Sate, MPO, and DOT
of the Sate's failure to submit a control strategy implementation plan or submission of an
incomplete control strategy implementation plan revision (either of which initiates the sanction
processunder Clean Air Act 88179 or 110(m)), the confor mity status of thetransportation plan/TIP
shall lapse on the date that highway sanctions are imposed on the nonattainment area for such
failure under 8179(b)(1) of the Clean Air Act, unless the failure has been remedied and
acknowledged by a letter from the EPA Regional Administrator.

(c) Eederal implementationplans. If EPA promulgatesa Federal implementation plan that contains
motor vehicle emissions budget(s) as a result of a Sate failure, the conformity lapse imposed by
this section because of that State failure is removed.

Note: Section 93.120(a)(2) is one of the provisions impacted in the March 2, 1999 Court ruling.

TYPESOF PROJECTSTHAT M AY ADVANCE DURING A CONFORMITY LAPSE

During aconformity |gpse scenario, only the following six types of transportation projects may proceed for
purposes of funding and implementatior?:

1. TCMsin Approved SIPs,

2. Non-Regiondly Significant Non-federal Projects,

SFHWA/FTA Additional Supplemental Guidance for the Implementation of the Circuit Court Decision Affecting
Transportation Conformity, June 18, 1999. See Appendix M.
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3. Regiondly Significant Non-federa Projects- only if the project was approved by the non-federal entity
before the lapse. (See discussion of when regiondly-significant non-federa projects are consdered to
have been approved later in this Chapter.)

4. Previoudy Conformed Projects - those from a conforming plan/T1P, which have received funding
commitmentsfor construction, Plans, Specifications& Estimates (PS& E) gpprova, Full Funding Grant
Agreements (FFGA) or equivaent gpprovas. When a conformity lapse occurs, Federd-aid active
design and right-of-way acquisition projects, except for initid offers, and for hardship acquisition or
protective purchases, will be hated.

5. Exempt Projects- identified under 40 CFR §93.126, asamended by 62 FR 43816-17, Aug. 15, 1997
and 40 CFR 893.127, as amended by 62 FR 43817-18, Aug. 15, 1997 of the transportation
conformity rule; and,

6. Trafic Synchronization Projects - however, these projects must be included in subsequent regiona
conformity analysisof M PO’ stransportation plan/TIP under 40 CFR §93.128, asamended by 62 FR
43818, Aug. 15, 1997 of find rule.

FHWA and FTA issued guidance on June 18, 1999 to clarify the status of Federdly-funded design and
right-of-way projectsin the event of a conformity lapse. Specificdly, only those highway projects which
have received gpprova of PS & Es, and trangt projects that have received a FFGA, or equivaent
approvals, prior to the conformity lapse (or the March 2, 1999 decision, which ever islater) may proceed
during a conformity lapse.

Accordingly, the FHWA and FTA cannot continue to fund active highway design and right-of-way
acquisition projects (except for exempt activities) during a conformity lapse, regardless of whether or not
these projects were approved before the conformity lapse, or court decision. Likewise, funding for active
trangit design and right-of-way acquisition projects (except for exempt activities) which received agrant,
other than a FFGA, may not continue unless. 1) FTA approved the grant before the conformity lapse or
court decision, and 2) the grantee has aready executed a contract for construction, or for amajor capita
acquisition like procurement of rolling stock.

Desgn and right-of-way acquisition for exempt projects contained in 40 CFR 93.126 and 93.127, and
TCMsinan gpproved SIPmay continue. Thisincludesengineering and design activitiesthat are necessary
to assess socid, economic, and environmental effects of the proposed action or dternatives as part of the
NEPA process. However, as noted above, FHWA and FTA can not complete the NEPA process(i.e.,
approve a CE, FONSI, or FEIS) until the area has reestablished conformity.

Please see the June 18, 1999 guidance (Appendix M) for details about projects that are not covered by
aPS& E approvd, aFFGA, or equivaent gpprova in areasthat are in a conformity lapse.
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DIFFERENCES BETWEEN HIGHWAY SANCTIONS, CONFORMITY L APSING, ANDCONFORMITY" FREEZE"
SCENARIOS

Highway Sanctions

Highway sanctions occur due to deficienciesinvolving State Implementation Plans (SIPs) and involve EPA
findings of non-submittal, incompl eteness, or disgpprovasof control strategy S|P submittalsrequired under
the CAA. Sanctions are not imposed for maintenance plan falures. Highway sanctions are used for
purpaoses of enforcing deadlines for SIP submittals and the implementation of gpproved SIP measures or
elements required under the CAA. Under 88179(b) and 110(m) of the CAA two typesof sanctionsare
available to the EPA Adminigtrator (mandatory and discretionary) for consideration upon determination
of a SIP deficiency.

EPA must impose sanctionsthrough arule making process. Once an areaisnotified by EPA of certain SIP
deficiencies the sanctions clock is triggered and highway sanctions will be imposed within 2 years. If the
SIPfailureis corrected by the State, the sanctions clock isstopped. (Seethe CAA 88179(b) and 110(m)
for more specific information on sanctions.) When highway sanctions are impaosed, only those specific
categories of actionsidentified as"exempt" under the CAA® and those specific categories of actions shown
within U.S. DOT'’s exemption criteria policy’ may proceed forward toward fina construction and
implementation (e.g., TCMs such as those included in Exhibit 14 (Chapter 1), planning and research
projects, safety programs, and other air quaity improvement projects not related to Single occupant vehicle
(SQOV) capacity expansion, etc.). Other "non-exempt” actions (involving air quaity improvement programs
that do not encourage SOV capacity) may aso be found exempt after individud review of each project
(by EPA and U.S. DOT) per U.S. DOT’ s exemyption criteria policy.®

Conformity Lapse

Conformity lapses occur as a consegquence of control strategy implementation failures or falure to
demondtrate conformity within specific time frames. Conformity lgpses due to control Srategy
implementationfailures occur when highway sanctions associated with those falluresareimposed. Lapses
as aresult of plaVTIP deficiencies or fallureswould occur according to the rul€ s frequency requirements
(see Chapter 1). Failureto meet specified timeframestakes effect at the point that the previous conformity
determination lgpses. For example, conformity lgpsing may occur a the local level due to the MPO not
meeting the deadlinesfor redetermination of conformity for trangportation plans and programs (every three
years). Inaddition, certain SIP-related deficiency findings by EPA (such as adisapprova of asubmitted
SIP without a protective finding)® may aso trigger conformity Igpsing.

642 U.S.C. §179(b)(1)(B), 1990 Clean Air Act Amendments (CAA).
761 FR 14363, FHWA's Exemption Criteria Policy for Highway Sanctions, Apr., 1996.

861 FR 14371, FHWA'’ s Exemption Criteria Policy for Highway Sanctions, Apr., 1996.
° 40 CFR 8§93.120(8)(2), as amended by 62 FR 43813, Aug. 15, 1997.

C-4-6



40 CFR 8§93.101, as amended by 62 FR 43803, August 15, 1997

Protective finding means a determination by EPA that a submitted control strategy implementation
plan revision contains adopted control measures or written commitments to adopt enforceable
control measures that fully satisfy the emissions reductions requirements relevant to the statutory
provision for which the implementation plan was submitted, such as reasonable further progress
or attainment.

Conformity Freeze

A disgpprovd of a SIP without a protective finding results in a freeze after EPA’s find disapprova is
effective. A freeze precludes any new plan or TIP conformity findings from being made until the State
submits anew SIP and EPA findsthe motor vehicle emissions budgets adequate. If adequate budgetsare
not in placein time, the freeze will turn into algpse in conjunction with the imposition of highway sanctions
which normaly occurs two years after the SIP disgpprova without a protective finding.

CONSEQUENCESOF S| PDISAPPROVAL S WITH A PROTECTIVE FINDING

EPA daified the definition of a "protective finding" in the 1997 conformity amendments to the
transportation conformity rule asnoted above.’® EPA would not give aprotectivefindingtoaSIPinwhich
emission reduction measures or commitments areinadeguate to achieve the required RFP or attainment.

Consequences of a SIP disapprova apply after control strategy SIPs (including 15% SIPs, post-1996
SIPs, and attainment demonstrations) have been disapproved by EPA. When disapproving a control
drategy SIPrevison, EPA may givethe SIPa"protectivefinding” if certain conditionsare met asdiscussed
above. If EPA disgpproves a SIP but gives a"protective finding", the motor vehicle emissions budget in
the disapproved SIP could till be used to demondirate conformity so long as EPA finds the budget
adequate for conformity purposes (See Section B for discussion of adequacy process and criteria).
There would be no adverse conformity consequences unless highway sanctions were imposed, asisthe
case with respect to dl other SIP planning failures. Highway sanctions would be imposed 24-months
folowing the effective date of EPA’s disapprova if the SIP deficiency had not been remedied. The
conformity of the plan/TIP would also lapse once highway sanctions were imposed.t?

CONSEQUENCESOF S| P DISAPPROVAL S WITHOUT A PROTECTIVE FINDING

1040 CFR Part 93, 62 FR 43796-43797, Aug. 15, 1997.
11 40 CFR Part 93, as amended by 62 FR 43796, Aug. 15, 1997.
1240 CFR Part 93, as amended by 62 FR 43796, Aug. 15, 1997.
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Inaccordancewith the March 2, 1999 Court ruling, in the caseswhere EPA disapprovesacontrol strategy
SIP and does not give it a protective finding, the only trangportation projectsthat could go forward would
be those included in thefirgt three years of the trangportation plan/T1P (See discussion of conformity freeze
above). No new plans, TIPs, or plan/TIP amendments could be found to conformthus causing a"freeze'
onany new transportation plans/TIPsor projects.® Further, no additiona projects not aready in the first
three years of the plan/TIP could be found to conform. Since exempt projects do not require conformity
determinations, they could proceed at any time.

If any one phase of aproject is included in the firg three years of the currently conforming plan/TIP, dl
subsequent phases could proceed following a disapproval, provided that all phases of the project were
included in the pla/TIP conformity andyds and al other applicable project-level conformity criteriawere
satidfied (e.g., hot-gpot requirements). A project phasein the plan could not be moved into the first three
years of the TIP during afreeze, snce aplan/TIP amendment would be required. Pla/TIP amendments
cannot be approved during afreeze. The“freeze’” on new trangportation plans, TIPs, and projectswould
be removed once an area submits another control strategy SIP to replace the disapproved SIP, and EPA
finds the budget adequate. 1f such areplacement SIP does not apply for conformity purposes by thetime
CAA highway sanctions are imposed (two years after EPA’sfina disgpprova), conformity would lapse,
and no new project-level conformity determinations could be made, evenfor projectsinthefirst threeyears
of the pla/TIP. The lapse would last until a replacement SIP applies for conformity purposes (i.e., until
an adequate replacement SIP has been submitted to EPA and EPA finds the budgets adequate').
Sanctions would apply until the State had corrected the SIP failure.

Effective Date of Confor mity Freeze After SIP Disapproval Without a Protective Finding

A disapprova of a SIP without a protective finding results in a freeze beginning on the effective date of
EPA’sdisapprova. EPA believesit can Hlill effectively provide trangportation agenciesashort time period
prior to the impacts of a conformity freeze. EPA has adminigtrative discretion to make disgpprovas of
control strategy SIPs effective 60-90 days after the publication of the disgpprova in the Federa Regidter.
A conformity freeze would start upon the effective date of the disapprova. EPA believes such adeayed
effective date is gppropriate to alow trangportation agencies to complete conformity determinations that
were well underway when EPA disapproves a SIP without a protective finding.

ALIGNMENT OF CONFORMITY LAPSESAND HIGHWAY SANCTIONS

The trangportation conformity rule digns the dates of conformity lapses (i.e, hdting conformity
determinations for new Federaly funded highway/trangit projects, plans/TIPs) dueto SIPfailureswith the
goplicationof CAA highway sanctions for areas with incompleteness and falure to submit findings and dl
areas with disgpproved SIPs with or without a protective finding. In particular, the August, 1995,

13 40 CFR §93.120(a)(2), as amended by 62 FR 43813 and 62 FR 43796-7, Aug. 15, 1997.
14 40 CFR Part 93, as amended by 62 FR 43796, Aug. 15 , 1997.
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amendmentsto the trangportation conformity rule (60 FR 40098) affected 0zone nonattainment areaswith
anincomplete 15% SI P (with a protective finding); incompl ete ozone attainment/3% rate-of-progress SIP,
or finding of fallure to submit an ozone attainment/3% rate-of-progress SIP; and areas whose control
srategy implementation plan for ozone, carbon monoxide, particulate matter, or nitrogen dioxide is
disapproved with a protective finding. Under the revised transportation conformity rule, the conformity
datus of thetrangportation plan and program will not lapse asaresult of such failure until highway sanctions
for such failure are effective under the Clean Air Act.®

The November, 1995, transportation conformity rule amendments (60 FR 57179) aigned the date of
conformity lapses with the date of gpplication of CAA highway sanctions for any failure to submit or
submissonof anincomplete control strategy SIP. In particular, the November 1995 amendmentsaffected
the dignment of conformity lapses with the gpplication of highway sanctionsasaresult of fallureto submit
or submission of an incomplete ozone, carbon monoxide (CO), PM-10, or a nitrogen dioxide (NO,)
control srategy SIP. Therefore, a conformity lgpse as a result of these SIP fallures is ddlayed until the
CAA8179(b) highway sanctions are applied.’® The August 1997 conformity amendments digned
conformity lapses from SIP disgpprovas without a protective finding with the date of application of CAA
highway sanctions.

STATUSOF TCM s FROM APPROVED Sl PsS DURING A CONFORMITY LAPSE

The EPA’s November, 1995, transportation conformity rule amendments alowed any transportation
control measure (TCM) from an approved SIP to proceed during a conformity lapse. EPA stated that it
did not intend to gpprove SIPs containing TCMs that have not been formdly coordinated through the
FHWA/FTA statewide and metropolitan trangportation planning processes, as required by 23 CFR Part
450 or the Federd Trangt Act. EPA will not approve such SIPs because both the CAA and TEA-21
requirethat anintegrated trangportation/air quaity planning processbe used to identify effective TCMsand
ensure their funding sources.!’

In addition, the April 19, 2000 Memorandum of Understanding (MOU) between FHWA/FTA/EPA
provides athree-page appendix on advancing TCMs during alapse (See Appendix O). In short, TCMs
may be advanced during aconformity lapse provided they areincluded in an Interim planand TIP, and are
contained in an EPA approved SIP with identified emissions reductions benefits.

STATUSOF REGIONALLY SIGNIFICANT NON-FEDERAL PROJECTS DURING A CONFORMITY LAPSE

The transportation conformity rule alows regiondly significant non-federd trangportation projects to
proceed during a transportation plaVTIP conformity lgpse by recipients of Federd funds, provided the

1540 CFR §893.120(a) and 93.120(b), as amended by 62 FR 43813, Aug. 15, 1997.
16 40 CFR §93.120(b), as amended by 62 FR 43813, Aug. 15, 1997.
17 60 FR 57180, EPA’s Nov.14, 1995 Amendments.
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project was approved prior tothelapse. Non-federa projectsare projectswhich arefunded or approved
by arecipient of Federd funds designated under Title 23 U.S.C. or the Federal Transit Laws (49 U.S.C.
Chapter 53) but which do not rely at al on any FHWA/FTA funding or gpprovals.

The March 2, 1999 Court ruling does not affect the generad implementation of non-federal projects.
However, the ruling does diminate the narrowly-targeted flexibility from the 1997 conformity rule which
had alowed non-federa projectsto be gpproved during alapseif they had been included in thefirst three
yearsof the previoudy conforming transportation plan and T1P (or supporting regiond emissonsanalyses).
In sum, the court requires regionaly sgnificant non-federa projects to be gpproved by the non-federa
entity before a lapse in order to proceed during the lapse. Once approved, non-federa projects can
proceed to congtruction, even during alapse, as long as the project’ s design concept and scope doesn't

change ggnificantly.
Approval of aregionally significant non-federal project by the non-federal entity

The definition on non-federa project “approva” is decided at the state and locd levd through the
interagency consultation process and should be formalized in the areal' s conformity SIP. (The conformity
SIPisrequired by 40 CFR 51.390, and includes area-specific conformity procedurestailored to local and
state agency needs. Theconformity SIP doesnot contain amotor vehicleemissonsbudget.) For example,
some areas have defined * adopt or approve aregionaly significant highway or trangt project” to be one
of the following actions

C Policy board action or resolution that is necessary for aregiondly significant project to proceed.

* Adminidrative permits issued under the authority of the agency, policy board, or commission for a
regionaly significant project.

C Theexecution of acontract to construct, or any final action by an eected or gppointed commission or
adminigrator directing or authorizing the commencement of condruction of a regiondly significant
project.

C Providing grants, loans or smilar financid support, for the congruction of a regiondly sgnificant
project.

EPA discussed defining non-federa project “gpprova” in the preamble to the November 24, 1993
transportation conformity rule: ...* EPA bdlievesthat adoption/approval isnever later than the execution of
acontract for Site preparation or construction. Adoption/approva will often be earlier, for example, when
an dected or gppointed commisson or adminigtrator takes afind action alowing or directing lower-leve
personnel to proceed (58 FR 62205, November 24, 1993).”

Fndly, to be approved, a regiondly significant non-federal project must be included in a conforming
plaVTIP and/or supporting plan/TIP regiona emissons andyses prior to a conformity lapse. If EPA has
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not gpproved the conformity SIP, the interagency consultation process should be used to determine the
point of approva for non-federa projects.

IMPACTS ON M AINTENANCE AREAS OF S|P DISAPPROVAL ACTIONSAND SUBSEQUENT HIGHWAY
SANCTIONS/CONFORMITY LAPSE SITUATIONS

EPA daified in the August 1997 amendments that consequences of SIP disgpprovals only apply when
control strategy SlPsaredisapproved.’® Thereis less need to apply |apse consequences for disapproving
a maintenance plan, since an area could revert to using its atanment SIP budget for demonstrating
conformity if a maintenance planisdisapproved. Inaddition, CAA sanctionsdo not gpply to maintenance
plan disapprovals.

QUESTIONSAND ANSWERS

When can a project which requiresfederal approval, but no federal funding, be advanced during
a conformity lapse?

Whether or not federd funds are involved, if aproject requiresfedera approva, the FHWA/FTA cannot
grant the find gpprova until after the National Environmenta Policy Act (NEPA) process is completed.
Therefore, a project could proceed during the lapse only if al of the NEPA requirements are met and the
find federa gpprova was granted before the lapse.

What arenon-feder al projects, and which onesar ecover ed by thetranspor tation confor mity rule?

A non-federd project isahighway or trangt project which requires no federa funding or approvd, but is
funded or approved by an agency that routinely receives funds from FHWA or FTA. A date DOT or
public trangt agency would be an example of aroutinerecipient of federd funds. Only regiondly sgnificant
non-federal projectsare covered by theconformity rule. Interagency consultation isused to determinewho
are routine recipients of federal funds and whether aproject isregiondly sgnificant. See40 CFR 93.101
for therul€ sdefinitions of “ reci pient of funds designated under title 23 U.S.C. or the Federa Trangt Laws’
and “regiondly sgnificant project.”

Can State or local governments continue to fund design and right-of-way projects during a
conformity lapse even though they wer e notified by the FHWA Divison Administrator of a halt
in Federal funding during a lapse? What ar e the consequences?

State and local agencies are encouraged to not continue with completion of the design and right-of-way
acquisitionprojectswith non-federa fundsafter the notification to stop Federa -aid highway fundsbecomes
effective. If such phasesare advanced, any costsincurred during this period (after the notification effective

18 40 CFR Part 93, as amended by 62 FR 43796, Aug. 15, 1997.
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date and before the re-establishment of conformity) will not be digible for future Federa reimbursement,
can not be used as soft match, nor can credit be received for the value of property under the provisons
of 23 USC 323. For highway design and right-of-way acquigtion projectsthat are being advanced under
FHWA'’s Advanced Construction (AC) provisions, only those costs incurred prior to the notification
effective date may be converted to a regular Federal-aid project, if a State so chooses, after the area
edtablishes conformity. If the State and local agencies continue with non-federd funds during the lapse,
projectswill not lose digihility for future Federd funding once conformity is re-established.

Whenwill a confor mity freeze start in the case wher e a conditional approval convertsto a SIP
disapproval without a protective finding?

Unlike other types of SIP actions, conditiona gpprovals automatically convert to a SIP disgpprovad if the

condition of EPA’s approva is not met within a fixed period not to exceed one year. Therefore, a
conformity freeze would begin immediately upon the conversion of aconditional gpprova to adisapprova

without a protective finding.

However, EPA notes that conditiond approvals, by their very nature, inform transportation agencieswell
in advance that future conformity consegquences could result if the conditions of the approval are not met.
Because trangportation agencies will be aware of potentiad conformity impacts gpproximately one year
before they could occur, EPA believesthat the practica impact of not providing a delayed effective date
in these cases will be minimdl.
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